December 30, 1994

Dr. Duane P. Barthol onew, Chairman
Departnent of Agronomnmy and Soil Science
University of Hawaii at Manoa

G Donal d Sherman Laboratory

1910 East-West Road

Honol ulu, H 96822

Dear Dr. Barthol onew
Re: Individual's Access to Personnel File
This is in regard to Ms. Elizabeth Gaser's request to the
Depart ment of Agronony and Social Science ("Departnment”) of the
University of Hawaii at Manoa ("University") to inspect the
Department's personnel file about her.

| SSUE PRESENTED

Whet her, under the Uniform Information Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("U PA"), the
Departnent is required, upon request, to nmake an unoffici al
personnel file available for inspection and copying to the
i ndi vidual to whomthe file pertains when the individual's
official personnel file is maintained, and can be inspected by
the individual, at the University's personnel office.

FACTS

In a letter to the Departnent, Ms. Gaser, who was fornerly
enpl oyed with the Departnent, requested to inspect the
Departnment's personnel file pertaining to her. In a letter to
Ms. Graser, dated June 21, 1994, fornmer Departnent Chairman Samr
A. El-Swaify responded to Ms. Gaser's request by stating:

Your official file is retained in the
Dean's office. |, therefore, suggest
t hat you address your request to Dean
Kefford i nstead of the departnent chair.
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Thereafter, in a letter dated June 22, 1994 to the AP,
Ms. Graser requested the O P s assistance in connection with her
request to inspect the Departnent's personnel file about her.

In a tel ephone conversation on July 26, 1994, you expl ai ned
to me that you have been infornmed of the University's policy that
an individual's request for inspection or copying of a personnel
file is to be handled only by the appropriate University
personnel office maintaining the official personnel file, and not
by the Departnment. You requested a witten opinion fromthe QP
regardi ng whether this policy is consistent with the U PA when an
i ndi vidual has specifically requested to inspect or copy the
i ndi vidual's personnel file, albeit the unofficial one, held by
t he Depart nent.

DI SCUSSI ON

Part 11l of the U PA entitled "Di sclosure of Personal
Records" governs an agency's obligation to disclose a "personal
record” to the individual to whomthe personal record pertains
upon request. As to the definition of the term "personal
record,” the U PA states:

"Personal record" neans any item
col l ection, or grouping of information
about an individual that is malntai ned
by an agency. It includes, but 1s not
[Tmted to, the individual's education,
financial, nedical, or enploynent
hi story, or itens that contain or make
reference to the individual's nane,
identifying nunber, synbol, or other
identifying particular assigned to the
i ndi vidual, such as a finger or voice
print or a photograph.

Haw. Rev. Stat. § 92F-3 (Supp. 1992) (enphasis added). In our
opi nion, the Departnent's personnel file is "about" M. G aser
because it refers to her by name and contains information
regardi ng her enploynent with the Departnent.

Further, we find that the Departnment is an "agency" for
pur poses of the U PA because this termneans "any unit of
government in this State." Haw. Rev. Stat. § 92F-3 (Supp. 1992);
see, e.g., QP Op. Ltr. No. 90-27 (July 19, 1990) (Research
Corporation of the University is an "agency").

As for whether the Departnent "maintains" the personnel
file, we note that the U PA does not define this term so the AP
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has previously referred to the definition of this termset forth
in the UniformInformation Practices Code ("Mdel Code")' when
discussing the definition of the term "governnment record" under
the U PA. See H Stand. Comm Rep. No. 342-88, 14th Leg., 1988
Reg. Sess., Haw. H. J. 969, 972 (1988) (legislative intent that
comentary to the Model Code "guide the interpretation of simlar
provisions" in the UPA); OP Op. Ltr. No. 91-15 (April 15,

1991); O P Op. Ltr. No. 91-25 (Dec. 11, 1991); O P Op. Ltr. No.
92-25 (Dec. 22, 1992).

The Model Code defines the term"mintain" as "hold,
possess, preserve, retain, store or admnistratively control."

Model Code § 1-105 (1980). The Model Code commentary further
explains that the term"maintain” is defined "to sweep as broadly
as possible” and includes information possessed or controlled in
any way by an agency. |d. commentary at 9. Applying this
definition of the term™mintain," the QP has previously found
t hat an agency "nmaintai ns" governnment records even where the
records were not created or conpiled by the agency; for exanple,
a |l aw school accreditation report prepared by the Anmerican Bar
Association, OP Op. Ltr. No. 91-12 (April 15, 1991); newspaper
clippings, OP Op. Ltr. No. 91-25 (Dec. 11, 1991); and working
papers of a consultant for an agency, OP Op. Ltr. No. 92-25
(Dec. 22, 1992).

Consequently, we find that because the Departnent retains an
"unofficial" personnel file on Ms. Graser, apart fromthe
official personnel file maintained by the personnel office, we
conclude that the Departnent "maintains" its own personnel file
on her. Thus, this personnel file is a "personal record" subject
to the U PA because it is "information about an individual that

is maintained by an agency." Haw. Rev. Stat. § 92F- 3 (Supp
1992). Under the U PA, the determ nation of whether a record is
a "personal record" does not rest upon whether the agency

The Model Code was drafted in 1980 by the National Conference
of Comm ssioners on Uniform State Laws, and was nodified for
adoption in Hawaii. See H Stand. Comm Rep. No. 342-88, 14th
Leg., 1988 Reg. Sess., Haw. H J. 969 (1988); H Conf. Conm Rep.
No. 112-88, 14th Leg., 1988 Reg. Sess., Haw. H J. 817 (1988);

S. Conf. Comm Rep. No. 235, Haw. S.J. 689 (1988).

’The U PA defines the term"government record" as "infornation
mai nt ai ned by an agency in witten, auditory, visual, electronic,
or other physical form" Haw Rev. Stat. § 92F-3 (Supp. 1992).
The definition of the term"governnent record" enconpasses
"personal records" maintai ned by an agency.

OP Op. Ltr. No. 94-29



Dr. Duane P. Bart hol omew
December 30, 1994
Page 4

considers the record to be "official." Id.

Qur conclusion that the U PA applies to the Departnent's
"unofficial" personnel file is consistent wwth one of the
purposes of the U PA, which is to "[m ake governnent accountabl e
to individuals in the collection, use, and di ssem nati on of

information relating to them"” Haw. Rev. Stat. § 92F-2 (Supp
1992). In order to nmake governnent accountable to an i ndividual
concerning the governnent records kept about an individual, the
U PA' s definition of "personal record" is broad enough to cover
all governnent records about that individual regardl ess of

whet her the records originate outside the agency, or are records
that are not within the designated "official" file about the

i ndi vi dual . ?

Wth regard to an individual's right of access to records
pertaining to the individual, the U PA provides:

§92F- 23 Access to personal record;
initial procedure. Upon the request of
an individual to gain access to the
i ndi vidual 's personal record, an agency
shall permt the individual to review
the record and have a copy made within
ten working days follow ng the date of
t he request unless the personal record
requested i s exenpted under section
92F- 22.

Haw. Rev. Stat. § 92F-23 (Supp. 1992). Under section 92F- 23,
Hawaii Revi sed Statutes, an agency is required to permt an

i ndi vidual's inspection of a "personal record" unless the record
is protected fromrequired disclosure by one of the five
exenptions in section 92F- 22, Hawaii Revised Stat utes.

The exenptions in section 92F-22, Hawaii Revised Statutes,
cover certain crimnal |aw enforcenent records, the identities of
confidential sources, testing materials for enploynent or

3By conparison, we note that the term"official personnel file"
was used in a 1993 arbitration decision, In the Matter of the
Arbitration Between United Public Wrrkers and State of Hawaii,
Dept. of Personnel Services, File No. CO1-19 (April 5, 1993).
This arbitration decision prohibited the State fromretaining
"bl ack books" or "secret files," and required the State to make any
derogatory information relating to a State enployee in Uinit 1 or 10
avai l able to that enployee for inspection in an "official personnel
file."
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licensing, investigative reports relating to pendi ng | egal
actions against the individual, and information nmade confidenti al
by law. The U PA does not include an exenption based upon the
fact that access to an "official" file containing simlar
personal records is available to the individual el sewhere.

Consequently, we conclude that the Departnment's personnel
file concerning Ms. Graser is a "personal record" that nust be
made available to her for inspection and copying, except for
portions of the file, if any, that are found to fall within an
exenption set forth in section 92F- 22, Hawaii Revised Statutes.
The Departnent cannot fulfill its obligation under the UPA to
allow Ms. Graser access to her personnel file nmerely by referring
her to the University's personnel office. See QP Op. Ltr. No.
92-26 (Dec. 23, 1992) (Convention Center Authority cannot refer
to the Legislature requests for inspection and copying of its
Report because the Report is a governnment record maintai ned by
the Authority). As | informed you in our telephone conversation
on July 26, 1994, | would be happy to assist your Departnent in
determ ning whet her any part of Ms. Graser's personnel file
mai nt ai ned by the Departnment is protected from discl osure under
the exenptions set forth in part 11l of the U PA

| f you have questions regarding this matter, please contact
me at 586-1403.

Very truly yours,
Lorna J. Loo
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan

Di rector

LJL: sc\ oos194
C: Eli zabeth G aser

Ruddy Wbng

Director of Adm nistrative Services

Col | ege of Tropical Agriculture & Human Resources
University of Hawaii at Manoa

Russel | Suzuki, Deputy Attorney GCeneral
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